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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

AUSTIN BLAKE THRASHER,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 47126-2019
BONNER COUNTY NO. CR-2012-638

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Austin Blake Thrasher appeals from the district court's order denying his Idaho Criminal
Rule 35(a) motion to correct an illegal sentence.

Mindful of the applicable authorities,

Mr. Thrasher asserts the district court erred when it denied his Rule 35(a) motion.

Statement of the Facts and Course of Proceedings
Mr. Thrasher pleaded guilty to murder in the first degree. (R., pp.485-87, 490-502. )1
The district court imposed a unified sentence of life imprisonment, with twenty-five years fixed.

1

All citations to "R." refer to the Clerk's Record filed in Mr. Thrasher's prior appeal, No. 40954.

1

(R., pp.506-11.) Mr. Thrasher appealed the length of the fixed term of his sentence, and the
Idaho Court of Appeals affirmed his judgment of conviction and sentence. State v. Thrasher,
No. 40954, 2014 Unpublished Opinion No. 529 (Idaho Ct. App. May 28, 2014).
About four years after the Court of Appeals issued its decision, Mr. Thrasher filed several
pro se motions, including a Motion for Correction of Illegal Sentencing by Means of Violations
of Sentencing Procedure and PSI Consideration: Idaho Court Rules of Criminal Procedure Rule
35(a). (Limited R., pp.30-34.)2 In this Rule 35(a) motion, Mr. Thrasher asserted he was not told
by counsel that he did not have to speak with the presentence investigator.
R., p.31.)

(See Limited

Moreover, he asserted his counsel "allowed violations to rise to the level of a

'Fundamental Defect['] .

"

(Limited R., p.32.)

He also asserted a neuropsychological

examination should have been done before his sentencing.

(See Limited R., pp.32-34.)

Mr. Thrasher concluded the state and constitutional issues contained in the Rule 35(a) motion
and accompanying motions "raise significant questions to the said penalty an[ d] to the depth of
sentence inflicted upon this defendant," and "[u ]nder these circumstances the defendant should
be granted a NEW PSI, and SENTENCING, with New Appointed Conflict Counsel, and his
Status Hearing, to include Evident[i]ary hearing if necessary prior to resentencing
consideration." (Limited R., p.33.)
The other pro se motions Mr. Thrasher filed included a motion for docket (criminal), a
motion for forma pauperis, a motion for appointment of conflict counsel, a motion for status
hearing, a motion to redact the presentence investigation report and alternative motion for
possible disqualification of the court, and a motion for confidential neuropsychological exam at
public expense. (Limited R., pp.21-29, 34-52.)

2

All citations to "Limited R." refer to the Limited Clerk's Record filed in this appeal.
2

The district court then issued an Order Denying Defendant's Motion for Correction of
Illegal Sentencing, and All Other Motions Filed May 21, 2019. (Limited R., pp.53-56.) The
district court determined, "Pursuant to State v. Wolfe, [158 Idaho 55, 65 (2015)], Mr. Thrasher's
motion cannot be considered under Rule 35(a) because it involves significant questions of fact
that would require an evidentiary hearing."

(Limited R., p.55.)

The district court also

determined, "Mr. Thrasher's motions cannot be considered by this Court under Rule 35(b)
because it is untimely, as it was not brought within 120 days of the entry of the April 16, 2013,
Judgment." (Limited R., p.55.) Thus, the district court denied Mr. Thrasher's Rule 35(a) motion
and his other motions. (Limited R., p.55.)
Mr. Thrasher filed, pro se, a Notice of Appeal timely from the district court's Order
Denying Defendant's Motion for Correction of Illegal Sentencing, and All Other Motions Filed
May 21, 2019. 3 (Limited R., pp.57-60.)

3

Mr. Thrasher also filed an Appellant's Brief in the district court. (Limited R., pp.67-78.) The
brief repeated the assertion that Mr. Thrasher was entitled to a confidential neuropsychological
examination. (See Limited R., pp.76-77.) Additionally, the brief asserted that the district court
lacked subject matter jurisdiction to proceed to sentencing, because Mr. Thrasher had been
deemed incompetent to stand trial, and the district court, State, and defense counsel then
pressured him into waiving a second competency evaluation before sentencing. (See Limited
R., pp.70-74.)
3

ISSUE
Did the district court err when it denied Mr. Thrasher's Idaho Criminal Rule 35(a) motion to
correct an illegal sentence?

ARGUMENT
The District Court Erred When It Denied Mr. Thrasher's Idaho Criminal Rule 35(a) Motion To
Correct An Illegal Sentence
Mr. Thrasher asserts the district court erred when it denied his Rule 35(a) motion to
correct an illegal sentence. Rule 35(a) provides that, "The court may correct a sentence that is
illegal from the face of the record at any time." Generally, "it is a question of law as to whether
a sentence is illegal or was imposed in a legal fashion," and an appellate court "exercises free
review over questions oflaw." State v. Lute, 150 Idaho 837, 839 (2011).
The Idaho Supreme Court has held, "This Court has made clear that Rule 35 motions to
correct an illegal sentence must be read narrowly and that under Rule 35, a trial court cannot
examine the underlying facts of a crime to which a defendant pied guilty to determine if the
sentence is illegal." State v. Wolfe, 158 Idaho 55, 65 (2015) (citing State v. Clements, 148 Idaho
82, 84-87 (2009)). "Moreover, Rule 35's purpose is to allow courts to correct illegal sentences,

not to reexamine errors occurring at trial or before the imposition of sentence." Id. The Wolfe
Court clarified "that Rule 35 inquiries must involve only questions of law-they may not include
significant factual determinations to resolve the merits of a Rule 35 claim." Id. "If a district
court does inquire and make significant factual determinations, it exceeds its scope of authority
under Rule 35." Id.
Mindful of Wolfe and Clements, Mr. Thrasher asserts the district court erred when it
denied his Rule 35(a) motion. As Mr. Thrasher asserted in the Rule 35(a) motion, his sentence is
illegal because he had not been informed he could refuse to participate in the presentence

4

investigation, and he did not undergo a neuropsychological examination before sentencing.
Thus, the district court erred when it denied Mr. Thrasher's Rule 35(a) motion.

CONCLUSION
For the above reasons, Mr. Thrasher respectfully requests that this Court vacate the
district court's order denying his motions and remand the case for further proceedings.
DATED this 13 th day ofNovember, 2019.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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